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DOCKET nos. T-03632A-06-0091
T-03406A-06-009 l
T-03267A-06-0091
T-03432A-06-0091
T-04302A-06-0091
T-01051 B-06-0091

1 3

1 4

IN THE MATTER OF THE APPLICATION
OF DIECA COMMUNICATIONS DBA
COVAD COMMUNICATIONS COMPANY,
ESCHELON TELECOM OF ARIZONA, INC.,
MCLEODUSA TELECOMMUNICATIONS
SERVICES, INC., MOUNTAIN
TELECOMMUNICATIONS, INC., XO
COMMUNICATIONS SERVICES, INC. AND
QWEST CORPORATION REQUEST FOR
COMMISSION PROCESS TO ADDRESS KEY
UNE ISSUES ARISING FROM TRIENNIAL
REVIEW REMAND ORDER, INCLUDING
APPROVAL OF QWEST WIRE CENTER
LISTS.

S l

1 5

QWEST CORPORATION'S
EXCEPTIONS TO THE
ADMINISTRATIVE.LAW JUDGE'S
REcoM1m(l»£li1»uIn11mD@\I»*Ii~4I9j!i'i\JD
ORDER D Q C KET

MAR 3 2008
1 6

\ DOCKEYED BY 1

1 7

1 8

Qwest Corporation respectfully submits these exceptions to the Recommended Opinion

20 and Order issued by the Administrative Law Judge on February 22, 2008.

1 9

2 1

22 I. INTRODUCTION

23

24 This Recommended Opinion and Order (the "Recommended Order") substantially

25 approves the matters agreed upon by the parties to the Joint Settlement. However, the

26 Recommended Order overlooks one of the primary reasons for which the docket was originally

EX n
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ins titute d-Commiss ion a pprova l of the  initia l lis t of wire  ce nte rs  tha t a re  no longe r impa ire d,

not jus t for the  Joint CLECs tha t s igned the  se ttlement agreement, but for a ll ca rrie rs . Secondly,

the  Recommended Order essentia lly issues an advisory opinion on the  meaning of the  Se ttlement

Agreement with regard to when the  count of a ffilia ted fibe r-based colloca tors  should be  made .

The  Recommend Order mis inte rpre ts  the  te rns  of the  Se ttlement Agreement regarding when the

initia l non-impaired wire  cente r des igna tion is  made , in a  way tha t gives  subsequent events

re troactive  recognition, contra ry to the  fede ra l rule .

8

9

10

11. THE ORDER SHOULD DECLARE THAT THE INITIAL LIST OF NON-
IMPAIRED WIRECENTERS IS APPROVED WITHOUT LIMITING THE APPROVAL
TO THE CLECS SIGNING THE SETTLEMENT AGREEEMENT.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

At the  outse t of this  proceeding, Qwes t sought Commiss ion approva l of the  initia l lis t of

non-impa ired wirecente rs  for a ll ca rrie rs , including those  who had notice  of the  proceeding but

chose  not to pa rticipa te . The  Commiss ion should modify the  Recommended Order to make  it

applicable  to a ll CLECs, because  it would be  highly ine fficient to litiga te  the  ques tion sepa ra te ly

for each CLEC, and because  every CLEC was in fact notified of the  proceeding and had

opportunity to pa rticipa te , both before  and a fte r the  Se ttlement Agreement was  filed.

Extending the  Commiss ion approva l of the  initia l lis t of non-impa ired wire  cente rs  to

apply to a ll ca rrie rs  is  reasonable  and supported by the  record. The  crite ria  for de te rmina tion a re

unive rsa l crite ria , if a  wire  cente r is  found to mee t the  non-impa irment crite ria  tha t des igna tion

necessa rily applie s  for the  entire  indus try. The re  a re  not any individua l ca rrie r exemptions  or

fact-specific crite ria  tha t would modify the  des igna tion on a  ca rrie r-by-ca rrie r ba s is . Furthe r, the

lis t of non-impa ired wire  cente rs  a ttached to the  Se ttlement Agreement is  identica l to the  lis t

origina lly filed by Qwes t. The  Commiss ion S ta ff did not oppose  the  non-impa ired des igna tions

of the  initia l wire  cente rs , so it can be  infe rred the  S ta ff would not oppose  applica tion of the  lis t25

2 6 to othe r ca rrie rs .

2

4
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1

111 . COUNTS OF FIBER-BASED COLLOCATORS IN FUTURE PROCEEDINGS

The  Recommended Order's  provis ions  rega rding counting a ffilia ted fibe r-based

colloca tors  a fte r the  da te  Qwest firs t makes  its  designa tion, should be  omitted or reversed,

because : (1) It is  an advisory opinion based on an inte rpre ta tion of the  Se ttlement Agreement

tha t has not been ra ised as  a  current dispute  or controversy, (2) the  interpre ta tion tha t the

"e ffective  da te  of des igna tion" is  the  equiva lent of the  "des igna tion da te" is  not an inte rpre ta tion

he ld by any pa rty to the  agreement, and such inte rpre ta tion would directly conflict with the

federa l rule  tha t the  Recommended Order othe rwise  purports  to follow.

Qwest concurs  with the  findings in paragraphs 53 and 55 of the  Recommended Order, but

2 s ta tes  tha t other CLECs can, and should, be  bound to the  initia l lis t of non-impaired wire  cente rs

3 for the  reasons s ta ted above . Qwest respectfully requests  tha t in order to foreclose  an

4 inte rpre ta tion of the  Orde r tha t would lead to duplica tive  litiga tion ove r the  same  matte rs  tha t

5 have  been resolved in this  docke t, the  Commission should add the  following language  to the

6 Orde r: "The  initia l lis t of non-impa ire d wire  ce nte rs  is  a pprove d a nd sha ll be  a pplica ble  to a ll

7 CLECs ."

8

9

l0

l l

12

la

14

l5

l6

l7

lb

19 A.

20

21

22 Qwest asks  for the  reversa l or omission of the  provis ions  of the  Recommended Order

23 concerning how the  Se ttlement Agreement should be  inte rpre ted in a  future  Qwest case  in which

24 there  occurs  a  change  in the  number a ffilia ted fiber based colloca tors  be tween the  time Qwest

25 filed a  new designa tion of non-impaired wire  cente rs  and when the  Commiss ion rules  on tha t

26 filing. There  is  not any se t of facts  presented in this  phase  of the  proceeding tha t require  tha t

The  Commiss ion S hould Not Rule  On Ma tte rs  tha t Do Not Aris e  Out of a  Re a l Ca se  or
Con trove rs y, a nd  Tha t Ha ve  No t Be e n  He a rd  In  The  Con te xt o f A Re a l Ca s e  o r
Controve rsy

3
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determination to be  made, and therefore  Qwest asks tha t it not be  decided now, based on the

genera l principle  tha t the re  is  not a  current case  or controversy. The  issue  of the  inte rpre ta tion of

the  Se ttlement Agreement was  not a  matte r identified for the  hearing.

None of the  parties  to the  Se ttlement Agreement have  ra ised questions over whether the

"designation effective  da te" is  the  same as  the  "designation da te" and what should happen under

the  Se ttlement Agreement if there  a re  changes occurring in the  number of fiber based colloca tors

be tween the  filing da te  and e ffective  da te . Tha t ques tion of contract inte rpre ta tion was  not

ra ised by S ta ff a s  a  ma tte r about which it sought cla rifica tion. The  inte rpre ta tion was  not given

full hearing, as  it would be  in the  course  of an adjudica tion of a  rea l case  or controversy over

actua l facts .1 0

11

1 2 B .

1 3

The  Recommended Order Correctly Recognizes  Tha t It Is  the  ILEC Tha t Designa tes
Wire  Cente rs  As  Non-Impa ired, But Errors  By Equa ting the  Des igna tion Da te  with the
Des igna tion Effective  Da te .

1 4

1 5

1 6

1 7

The Recommended Order correctly reaches the  same conclusion as  did the  Washington

Utilitie s  and Transporta tion Commiss ion tha t the  ILE Cs, not the  FCC or s ta te  commiss ions ,

make  the  non-impa irment des igna tions  for wire  cente rs , applying the  crite ria  s ta ted in the  federa l

1 8 rule s . The  Washington Commiss ion s ta ted tha t rule  a s  follows :

1 9

20

2 1

22

23

24

If a  wire  cente r mee ts  the  FCC's  crite ria  a t the  time  an ILEC des igna tes  the  wire
cente r, but does  not mee t the  crite ria  when applying da ta  from a  la te r pe riod of
time , the  wire  cente r des igna tion would change , contra ry to the  FCC's  rules .
Thus, we find tha t s ta te  commissions must eva lua te  the  most current da ta
available  when the  ILE Cs designated the  wire  center as  non-impaired.
Specifica lly, s ta te  commiss ions  must consider the  number of fibe r-based
colloca tors  in the  pa rticula r wire  cente r on the  da te  the  ILEC designa tes  the  wire
cente r as  non-impaired and the  annua l ARMIS 43-08 business  line  da ta  ava ilable
on the  designation date. (Orde r 06, Washington S ta te  Utilitie s  and Transporta tion
Commission, Docket UT-053025, 1134, Hearing Exhibit Q-16, Emphasis  added,
footnote s  omitted).

25

26 The Recommended Order a lso correctly acknowledges tha t changes tha t occur after the

4
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designa tion may not be  taken into account. These  principles  mean tha t Qwest's  de tennina tions

under the rule  may not be changed because of subsequent mergers among fiber-based

colloca tors . The  da te  Qwest makes the  de te rmina tion, not the  da te  the  Commission decides  to

a pprove , is  the  controlling da te . Tha t is  whe re  the  Re comme nde d Orde r goe s  off tra ck-it fa ils

to dis tinguish tha t the  filing da te  (which Qwest concedes  is  the  de te rmina tion da te ) is  necessa rily

a  da te  preceding the  da te  the  Commission decides any dispute  over the  tiling and issues its

approva l of the  lis t. No witness  for the  pa rtie s  to the  agreement equa ted the  two da tes . To

inte rpre t the  two dis tinct events  (filing and approva l) a s  merged into the  la tte r da te  by an

inte rpre ta tion of the  agreement would have  the  e ffect of wiping out the  ve ry rule  the  Commiss ion

recognized a t the  beginning of its  ana lys is .

11

12 c . The  Evidence  Shows tha t the  Designa tion Date  and the  Effective  Date  For the
Designation are  Not the  Same Date

1 3

1 4

1 5

None of the  witnesses espoused the  interpre ta tion tha t is  adopted by the  Recommended

Order. On the  other hand, the  Se ttlement Agreement conta ins  multiple  re fe rences  to

1 6

1 7

1 8

1 9

20

2 1

"designa tion(s)." For purposes  of this  issue , it is  clea r tha t the  important da te  and event is  when a

new identifica tion is  made  by Qwes t, and Qwes t file s  an upda ted lis t. Tha t "des igna tion" is

sepa ra te  and dis tinct from the  Commiss ion approva l of the  lis t, which approva l trigge rs  its

e ffectiveness  for implementa tion in the  pa rtie s ' dea lings .

"Filing Da te" is  a  de fined te rm, demonstra ting tha t the  filing da te  re fe rs  to when Qwest

submits  its  "de s igna tion":

22

23

"Filing Da te " is  the  da te  on which Qwes t submits  its  non-impa irment or tie r
des igna tion filing with supporting da ta , a s  describe  in Section VI of the
Se ttlement Agreement to the  Commiss ion for review[.] (Se ttlement Agreement,
p. 3, emphasis added.)

24

25 Thus , it is  clea r tha t des igna tion, while  tha t word is  used frequently in the  Se ttlement Agreement,

26 firs t occurs  a t the  Filing Da te .

5
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11

1 2

1 3

1 4

1 5

16

1 7

1 8

Section VI. of the  Se ttlement Agreement conta ins  many e lements  tha t make  it clea r the

Settlement Agreement contempla tes two events , the filing of a  "des igna tion" and the  subsequent

approva l of the  "de s igna tion" The  ca ption of S e ction VI is : "Future  Qwe s t Filings  To Re que s t

Commis s ion Approva l of Non-Impa inne nt De s igna tions ." (Id, p. 8). S e ction VI. C. s ta te s , "At

le a s t five  (5) da ys  prior to filing ne w non-impa irme nt or tie r des igna tions  for Commiss ion

re vie w, Qwes t will reques t a  protective  orde r[.]" (Id., p. 9, emphas is  added).

On the  othe r hand, the  "Effective  Da te  of Non-Impa irment Des igna tion" is  the  da te  tha t

follows la te r in time , and occurs  when the  process  of review is  comple ted and the  Commiss ion

approves  the  des igna tion. (See  Se ttlement Agreement Sections  VI.F. 2, 4, and 5). Tha t the

Se ttlement Agreement uses  the  word "designa tion" in connection with tha t event does  not mean

tha t the  firs t da te , when Qwest identified the  wire  centers , was not the  da te  tha t serves as  the  cut-

off for changes  in da ta .

As used in the  Se ttlement Agreement, the  word "des igna tion" might have  been

subs tituted with the  word "lis t." Rega rdle ss  of the  choice  of words , the  important event is  when

the  ILEC (Qwest) identifie s  (de te rmines , or des igna tes) the  lis t. The  sense  of the  rule  is  tha t

once  a  de te rmina tion is  made  by the  ILEC properly applying the  rules  to the  competitive  facts  a t

tha t time, and the  process  for approval is  begun, subsequent changes to competitive  facts  while

the  approval is  pending should not be  taken into account.

1 9

20 D. Public Policy Cons ide ra tions

2 1

22 Sound public policy cons ide ra tions  support the  fede ra l rule . As  the  fede ra l court in

23 Michigan has  found,

24

25

26

[T]he  FCC de te rmined tha t disputes  rega rding no impa irment des igna tions  must
be  resolved based upon the  facts  a t the  time of a  designation. These
specifica tions  ce rta inly preclude  the  MPSC from requiring da ta  re la tive  to counts
a fte r the  da te  of designation. The  count a t the  time  of des igna tion is  wha t
matte rs.  Mich . Be ll Te l. Co. v. La rk 2007 U.S . Dis t. LEXIS  33682 a t *la

6
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(Emphasis added.)
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The  re a son for this  rule  is  tha t it promote s  ce rta inty, a nd discoura ge s  protra cte d dispute s .

Re gula tory proce e dings  ma y ta ke  months  (a nd pe rha ps  ye a rs ) to conclude . The

inte rpre ta tion of the  S e ttle me nt Agre e me nt ma de  by the  Re comme nde d Orde r could we ll

provide  a n ince ntive  for a  CLEC to do wha te ve r is  ne e de d to de la y Commis s ion

a pprova l if a  me rge r or a cquis ition is  e ve n re mote ly pos s ible . This  pote ntia l

ga me s ma ns hip would dis a dva nta ge  Qwe s t compe titive ly, a s  we ll a s  fina ncia lly, by

de nying it the  re lie f tha t the  FCC inte nde d.

For the  fore going re a s ons , the  portions  of the  Re comme nde d Orde r re ga rding

future  filings  ma de  purs ua nt to the  S e ttle me nt Agre e me nt, re quiring tha t a ffilia te  s ta tus

of a  fibe r-ba s e d colloca tors  up to the  da te  of the  Commis s ion Orde r ma y be  cons ide re d

by the  Com m is s ion in re s olving dis pute s  conce rning Qwe s t's  de s igna tion filing, s hould

be  modifie d a s  follows :13

14

15 P a ge  24, Line  25 through pa ge  25, line 10.

16

17

18

19

20

2 1

22

23

24

25

26

In re s olving dis pute s  a bout de s igna tions , the  Commis s ion mus t re vie w the  mos t
re ce nt da ta  a va ila ble  to the  ILE Cs  a t the  time  of the ir de s igna tion. The  FCC give s
no guida nce  on how to de te rmine  the  de s igna tion da te . Unde r the  te rns  of the
S e ttle me nt Agre e me nt, the  pa rtie s  ha ve  a gre e d tha t if no pa rty obje cts  to Qwe s t's
a dditions  to  the  non-im pa irm e nt lis t within 30 da ys  of Qwe s t's  filing with the
Commis s ion, the  e ffe ctive  da te  of the  de s igna tion s ha ll be  30 da ys  a fte r the  filing
da te , or a s  othe rwise  orde re d by the  Commiss ion. If a  pa rty obi e cts  to a
de s igna tion, the  S e ttle me nt Agre e me nt provide s  tha t the  pa rtie s  will re que s t the
Commiss ion to use  its  be s t e fforts  to re solve  the  is sue  in 60 da ys . In ca s e  of s uch
dispute s , the  e ffe ctive  da te  of the  de s igna tion would a ppe a r to be  the  e ffe ctive
da te  of the  Commis s ion Orde r re s olving the  dis pute . Thus , unde r the  te rms  of the
S e ttle me nt Agre e me nt, the  da te  of the  de s igna tion would a ppe a r to be  e ithe r 30
da ys  a fte r the  filing Da te , if no dispute , or if the re  is  a  dispute , the  da te  of a
Com m is s ion  o rde r.  If the re  a re  no obje ctions  file d, we  would be  re a s ona ble  to
pre sume  tha t the  a ffilia te  s ta tus  of the  fibe r-ba se d colloca tors  is  not a n is sue . W e
find tha t the re  is  no curre nt controve rsy conce rning this  ma tte r a nd tha t S ta ff' s
conce rn is , the re fore . s trictly hypothe tica l a nd not ripe  for de te rmina tion a s  pa rt of
this  proce e ding. S e tting this  ma tte r a s ide  for de te rmina tion a t the  time  of a n
a ctua l obje ction to a  future  Qwe s t filing would not pre judice  a ny pa rty a nd would
a llow for a  de cis ion to be  ma de  ba se d on the  spe cific fa cts  involve d. fla n
e bje e tion is  file d, the  Commis s ion s hould re vie w the  mos t re ce nt da ta  a va ila ble  to

7
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1

2

3

4

5

6

7

Webe lieve  this  inte rpre ta tion comports  with the  te rms  of the  Se ttlement
Agreement;-as  the  Scttlcmcnt Agreement does not consider a  disputed designation

"
a=nd"effective  da te  of des igna tion" to be  equiva lent. We a lso be lieve  our
inte rpre ta tion comports  with the  FCC's  rules  tha t once  a  wire  cente r is  des igna ted
asrnon--impaircd, it can not la ter be changed based on changed circumstances;
s ine e the de s igna tion is  not e ffe ctive  until a  Commiss ion Orde r. We  find too tha t

informa tion ava ilable  on the  s ta te  of compe tition in re solving des igna tion
dispute s rifhis  is  pa rticula rly important because  of the  FCC's  rule s  tha t once  a
designa tion of non-impairment has  been made , changed circumstances  will not
a ffect tha t des igna tion. Conse que ntly, we do not adopt S ta ff' s  recommendation
on this  issue .

8 Finding of Fa ct # 49.

9

1 0

11

1 2

Consis tent with the  te rms of the  Se ttlement Agreement tha t provides  a  designa tion
e ilnen-impa irment is  not e ffective  until 30 days  a fte r a  filing, or a s  orde red by-tlae
Commiss ion, or in Lm the event of an objection to a  future Qwe s tls non-impa ire d
designa tion filin g , a t the  da te  of a  Commission Order, a ll pa rtie s  will ha ve  the
opportunity to present data and re la ted lega l a rgument associa ted with re la ting to
the  a ffilia te  s ta tus  of a  fibe r-based collocutor, tha t is  ava ilable  up to the  da te  of the
Commission Order may be  considered for cons ide ra tion by the  Commiss ion in
resolving disputes  conce rning Qwest's future  non impa ire d de s igna tion filings .

1 3
Ordering Paragraph - Page  32, line  28 through Page  33, line  3.

1 4

1 5

1 6

IT IS  FURTHER ORDERED tha t in future  filings  ma de  pursua nt to the
Se ttlement Agreement, da ta  re la ting to the  a ffilia te  s ta tus  of a  fiber-based
collocutor tha t is  ava ilable  up to the  da te  of the  Commiss ion Order may be
conside red by the  Commiss ion in resolving disputes  concerning Qwest's
de s igna tion filing.

1 7

1 8
///

///
1 9

///
20

///
2 1

///
22

///
23

///
24

///
25

///
26

8
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_III II

1 RESPECTFULLY SUBMITTED this / 4 - ' day of 4/4/44 , 2001.

2

3 QWES T CORP ORATION

4

5

,r
J*

.f / /

6

7

By: 7 n f
Corpora te  Couns e l
20 Ea s t Thoma s  Roa d, 16"1 Flo
P h o e n ix, Ariz o n a  8 5 0 1 2
Te le phone : (602) 630-21878

9

,y

1 0

11

12

13

1 4

15

16

17

18

19

20

21

22

23

24

25

26
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8 I

1 ORIGINAL a nd 13 copie s  ha nd-de live re d
for filing this  3rd da y of Ma rch, 2008, to:

2

3

4

Docke t Contro l
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe n ix, AZ 85007

5

6 COP Y of the  fore going ha nd de live re d
this  3rd da y of Ma rch, 2008, to:

7

8

9

10

Dwight D. Node s
As s is ta nt Chie f Adminis tra tive  La w J udge
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe n ix, AZ 95012

11

12

13

Maureen A. Scott, Esq.
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 W. Washington Stree t
P hoe nix, AZ 85007

14,

15

16

Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
Arizona  Corpora tion Commis s ion
1200 W. Wa s hington S tre e t
P hoe n ix, AZ 85007

17

18

19

Erne s t J ohns on, Dire ctor
Utilitie s  Divis ion
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe n ix, AZ 85007

20 COP Y of the  fore going ma ile d
this  3rd da y of Ma rch, 2008, to

21

22

23

24

Micha e l W. Pa tte n
Roshka  DeWu1f & Patten, PLC
One Arizona  Center
400 East Van Buren Stree t, Suite  800
P hoe nix, AZ 85004

Gre g Dia mond
Cove d Communica tions  Compa ny
S e nior Couns e l
7901 E . Lowry Boule va rd
De nve r, CO 80230
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1

2

3

Douglas  Denney
Dire ctor, Cos ts  & P olicy
Esche lon Te lecom, Inc.
730 Second Avenue S., Suite  900
Minne a polis , MN 55402-2489

4

Willia m Ha a s
Regula tory Contact
McLe odUS A Te le communica tions
Services , Inc.
6400 C Street SW
P.O. Box 3 l77
Ce da r Ra pids , IA 52406-3 l77

5

6

7

Mike  Ha ze l
Mounta in Te le communica tions
1430 West Broadway, Suite  206
Te mpe , AZ 85282

Re x Knowle s
Regula tory Contact
XO Communica tions  Se rvices
111 East Broadway, Suite  1000
S a lt La ke  City, UT 841 l l

8

9

10

Gary Joseph, Vice  President
Na tiona l Bra nds , Inc.
db Sha re ne t Communica tions  Compa ny
4633 W. Polk Stree t
P hoe nix, AZ 85043
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